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Life becomes equally complex for 
US beneficiaries of “foreign” trusts.  
A foreign trust is any trust where 
either the trust is not under the
jurisdiction of a US court or the 
trust is not substantially controlled 
by US fiduciaries. 

Consequently, a typical Swiss or
offshore trust will be treated as a foreign
trust for US tax purposes. A US
beneficiary of a foreign non-grantor
trust is taxed on a distribution from such
a trust plus an interest charge if a
distribution is an “accumulation
distribution” (a distribution that is made
from accumulated income and gains
rather than current income). 

This interest charge is designed to
penalise the beneficiary because US tax
was not paid in the year when the
income was earned. 

For these purposes, income includes
net realised capital gains, even if such
gains are allocated to trust corpus for

accounting purposes. The conversion of
capital gain to ordinary income on
distribution as an accumulation
distribution (as opposed to a current
distribution) carries significant US tax
costs because the maximum US capital
gains tax rate (15 percent) is less than
half the top ordinary income tax rate (35
percent). As with PFICs, the US citizen
may find there are substantial
unexpected US tax liabilities.

Annual US tax returns are often
required from beneficiaries of foreign
trusts (Form 3520) and again these carry
severe penalties for late or non-filing.

What are the next steps?
For some clients, expatriation, that is to
say renouncing US citizenship, is
contemplated as a tax-saving strategy.
Aside from the emotional aspects of that
decision, there are US tax consequences
because additional tax compliance
obligations can be imposed for up to 10

years after giving up citizenship.
Congress is even considering imposing
an “exit” charge on expatriation as well.

The practical answer in the past seems
to have been for many US citizens to
hide from the US tax authorities and,
quite simply, not file or fail to disclose
worldwide income or gains.  Most
political commentators believe this
strategy is likely to prove costly after the
forthcoming US elections because the
next US administration will be much
tougher on tax evasion than in the past. 

Soon after the US election tussle, non-
US tax return filers will doubtless be
targeted through various methods,
including linking up the IRS with US
immigration, passport control and social
security and by using international
information exchange agreements. 

It is looking inevitable that the action
against UBS will be the first battle in a
campaign aimed at raising the profile of
US tax among clients and advisers. 
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precision amidst 
complexity

We specialise in consultancy 
and tax return preparation for 
US individuals, corporations, 
trusts and partnerships.
 
Please contact Helena Turner at our Zurich
office, or David Treitel in London, for 
more information.
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